1. Introduction {#SEC1}
===============

When, if ever, is it right to make a decision for another person that they object to? The question seems to be intractable. The Mental Capacity Act 2005 (the MCA) provides one set of answers, but the UN Convention on the Rights of Persons with Disabilities (the UNCRPD)[^1^](#fww026-FN1){ref-type="fn"} offers another, apparently incompatible, set.[^2^](#fww026-FN2){ref-type="fn"} The MCA says that such a decision can be made if it is in someone's best interests and they cannot understand, retain, or use and weigh the relevant information due to 'an impairment of, or a disturbance in the functioning of, the mind or brain'.[^3^](#fww026-FN3){ref-type="fn"} The UNCRPD, in contrast, has been interpreted to prohibit all 'substituted decision-making': defined as any process in which a third party is appointed against someone's will to make decisions for them; and the decision is made in the person's best interests, rather than according to the best interpretation of their will and preferences.[^4^](#fww026-FN4){ref-type="fn"} Compelling points have been made against both of these positions, and each has been given increasingly subtle interpretations to accommodate these objections.[^5^](#fww026-FN5){ref-type="fn"} The resulting dialogue, however, does little to dispel the impression that the core question is intractable; for, on this, neither side has appreciably changed its answer.

This article does not solve the question of whether it is better to make decisions for others in their bests interests or according to the best interpretation of their will and preferences. Instead, it draws attention to a paradox that can occur in supportive relationships. From this paradox, this article shows that best interests decision-making against a person's will, *if* it is justified in a liberal society, must be premised on the decided-for person being unable to recognise that they have failed to recognise a need. From this premise, two duties can be derived; and this allows any particular system that uses a best interests standard, in this case the MCA, to be evaluated against standards that it can be assumed to be implicitly committed to. This is not the same task as assessing the Act against an external normative framework, such as the one that the UNCRPD presents. Nevertheless, it is striking that if these duties were taken seriously, then it would narrow, without entirely closing, the controversial gap between the two systems.

The next section develops an account of the paradox. Section III derives the first duty, the duty of identification, and assesses the MCA against it. Section IV then evaluates the extent to which legal requirements to provide advocacy might require compliance with this duty. Finally, Section V derives the second duty, the duty to support, and assesses the Act against this. For each duty, it is found that the MCA allows compliance, but stops some way short of requiring it. In the conclusion, these limited criticisms of the Act are reintegrated into the context of the wider debate.

II. MENO'S PARADOX IN SUPPORTIVE RELATIONSHIPS {#SEC2}
==============================================

Meno's paradox is presented by Plato in the dialogue of the same name. It is stated in two ways: first by Meno and then by Socrates.[^6^](#fww026-FN6){ref-type="fn"} Socrates' statement of the problem is slightly clearer. He says:"\[A\] man cannot search either for what he knows or what he does not know... He cannot search for what he knows -- since he knows it, there is no need to search -- nor for what he does not know, for he does not know what to look for.[^7^](#fww026-FN7){ref-type="fn"}"

A common response to this paradox is to deny that knowledge is as binary as it suggests. So, for instance, Fine interprets Plato's Socrates as proposing a distinction between 'knowledge' and 'true beliefs'.[^8^](#fww026-FN8){ref-type="fn"} On this interpretation, we may believe things to be true that are actually true without knowing why they are true.[^9^](#fww026-FN9){ref-type="fn"} These true beliefs then provide us with a starting point from which we can develop a deeper understanding;[^10^](#fww026-FN10){ref-type="fn"} and this understanding may, in time, develop to the point where we can give a coherent account of why our beliefs are true. It is this ability to explain 'why' that distinguishes knowledge from belief.[^11^](#fww026-FN11){ref-type="fn"} There is, however, a form of the paradox that this distinction does not resolve.

Meno originally asks Socrates 'how will you know it is the thing you didn't know?'[^12^](#fww026-FN12){ref-type="fn"} This suggests a particularly difficult problem, the problem of recognition.[^13^](#fww026-FN13){ref-type="fn"} If knowledge requires being able to give an account of the reasons why a belief is true, then those 'reasons' will inevitably refer to other beliefs that, to count as knowledge, must in turn rely on even deeper reasons. There is no obvious end to this process, and so no certain way of distinguishing between what you know and what you falsely believe that you know.[^14^](#fww026-FN14){ref-type="fn"} There is always the possibility that something we take to be knowledge is actually premised on a deep unrecognised error. Sometimes, this is directly relevant to supportive relationships.

A paradox of recognition can occur in supportive relationships. This can be shown by an example. Imagine a man called 'John', who has a large (over 9 cm) abdominal aortic aneurysm that is growing rapidly. John wants to live. The diagnosis of such an aneurysm is reliable, they are very likely to rupture, and rupture carries an extremely high risk of death.[^15^](#fww026-FN15){ref-type="fn"} Assuming, for now, that there are no other complicating factors, it is reasonable to say that John objectively needs a particular form of support: surgery. Further imagine, however, that John does not recognise his need for this support. He is asymptomatic, and simply disbelieves the diagnosis. In these circumstances, those supporting him might want to help him to recognise that if he wishes to live, he needs surgery. This is when the paradox appears. If John accepts this help---a second-order support to recognise his need for first-order support---then that may give us a reason to suspect that he is not as certain as he seemed about not needing surgery. To accept the second-order support shows some recognition of the fact that he may have the first-order need, surgery. This is the paradox; and, more importantly, it also works in the opposite direction. If John truly does not recognise his need for surgery, then he will not recognise that he has a reason to accept help to recognise that need. If a supporter says, 'we want to help you to see that you need surgery', then he is likely to reply 'but I don't need surgery'. Unless he is a particularly patient man, this might be followed by a comment about how nobody is listening to him.

To this use of the paradox, it might be objected that John could recognise his need for surgery yet refuse it. This raises two possibilities. An example of the first would be if John wished to live, and understood that he needed surgery to do so, but nevertheless decided that a religious prohibition made it impossible for him to accept the intervention. In this case, however, there is good reason to doubt whether John truly needs the surgery, no matter what his medical needs might be.[^16^](#fww026-FN16){ref-type="fn"} In contrast, an example of the second possibility would be if John wanted to live, and accepted that he needed surgery to live, but nevertheless refused the intervention without being able to give any reason why. In this case, however, what has occurred is not recognition. The concern in these situations is with a practical question, not with someone's ability to assent to theoretical propositions; so 'recognition' here necessarily includes the ability to make practical use of what has been recognised. This roughly accords with the natural use of the language. When, in this example, John agrees that he needs surgery to live, he has clearly assented to a proposition. After he refuses the surgery for no discernible reason, however, it would be unusual to nevertheless say that he 'recognises' his need for surgery. In conclusion, in the first example, John recognises an apparent need but denies that in the circumstances it is a need for him; and in the second what appears to be recognition is better characterised as mere assent. In neither case has John recognised a need for him and yet refused surgery.

Examining this paradox can help to reveal one condition necessary to justify systems, such as the MCA, that allow decisions to be made in someone's best interests against their will. For such decisions to be justified, it is not enough that someone fail to recognise a need; they must also fail to recognise that they have failed to recognise the need. If a person can recognise their own first-order needs, then they are capable of recognising their own best interests; so, in a liberal society, there is no obvious justification for giving someone else the power to make such decisions for them. Beyond this, however, if someone does not recognise a first-order need but knows that they do not do so, then there is still no clear justification for giving someone else the ability to make decisions for them *against their will*. If, for example, John says 'I must be missing something, you decide for me', then the decision is not against his will. If, in contrast, he says 'I must be missing something, please explain it to me again', then there is no clear justification for ignoring his request for support and simply making the decision. When someone recognises their second-order need for help to identify their first-order needs, then less intrusive measures than a decision against their will are necessarily available. In other words, if it is assumed that self-determination is generally good for people and that any legal suspension of it should be for a reason, then the mere fact that people sometimes have needs that they cannot recognise is not enough to justify best interests decisions against someone's will. If such decisions are justified, it must be because sometimes people fail to make the second-order recognition that they cannot recognise a first-order need. That is to say, systems that allow best interests decisions against a person's will are only justified if people are sometimes caught in the paradox.

The argument in the previous paragraph does not demonstrate that best interests decisions against a person's will are ultimately justified. It may be that even if someone is caught in the paradox, then making a decision against their will is still unjustified for other reasons. For example, it might always cause significantly more harm to the person than respecting their preferences would. For this reason, reflecting on the paradox cannot settle the clash between the MCA and the UNCRPD discussed in the introduction. Nevertheless, if a second-order failure of recognition is necessary for a best interests decision against someone's will to be justified in a liberal society, then there are implications. In particular, the power to make such decisions will plausibly carry with it duties.

III. THE DUTY OF IDENTIFICATION {#SEC3}
===============================

The previous section suggests that if best interests decisions made against someone's will are to be justified in a liberal society, then it is not enough that the person does not recognise a first-order need; they must also fail to recognise that they do not recognise a first-order need. From this general form of the argument, a specific form can be derived: in any particular case, a best interests decision against a person's will is only justified if they both fail to recognise a first-order need and fail to recognise that they are doing so. If it is assumed that decisions should only be made when it is justified to do so, then from this specific form of the argument a duty can be derived: the duty to identify whether someone is making such a second-order failure of recognition before deciding against their will.

There is, however, a problem; for this duty can become ensnared in the paradox that it is derived from. If the duty is fulfilled, a decision is only made when the person cannot be helped to make the second-order recognition that they have failed to recognise a first-order need. If, though, the person, such as John in the original example, is in this position, then they will deny that this is an accurate description of their situation. In other words, the same conditions that are necessary to justify the power to make a decision also make the use of that power unlikely to be accepted. This has profound consequences. So far, this article has largely taken a need as a simple objective fact, but, of course, no supporter will ever have unmediated access to the objective facts. They will have, at best, a tangle of evidence from various sources about what someone's needs are. Furthermore, even a person's objective needs will be influenced by subjective factors. Even in the example, it was necessary to say that John wanted to live. A person's experiences and values partially shape their needs. This creates an evidential problem, for each of us has an access to these subjective elements that an assessor cannot equal. Atkins puts the point well: 'appreciation of the subjective character of experience brings with it the necessity for an epistemological humility' on the part of others.[^17^](#fww026-FN17){ref-type="fn"} If the supported person has better access to some of the evidence, then there is always the possibility that what appears to be a case of them failing to recognise a need is actually a case of third parties attributing needs to them that they do not have.[^18^](#fww026-FN18){ref-type="fn"}

Subjective elements shape our needs, so it will often be difficult to show that someone has needs that they are failing to recognise. This does not, however, mean that providing sufficient evidence is always impossible. Unfortunately, the UN Committee on the Rights of Persons with Disabilities appears to have concluded otherwise. It says that it is a flaw to presume to be able to 'accurately assess the inner-workings of the human mind'.[^19^](#fww026-FN19){ref-type="fn"} If this is a flaw it is, as Dawson points out, one that can be found throughout the legal system;[^20^](#fww026-FN20){ref-type="fn"} but, beyond that, the Committee fails to apply its own position consistently. Some evidence is only accessible to the supported person, but this is seldom the only relevant evidence that is only accessible to one person. Imagine John says that he doesn't need surgery, and supports his claim by saying that the doctors have kidnapped him in order to harvest his organs. In this case the staff, by virtue of *their* subjective experience, will have access to evidence that is not available to John. Some of this evidence, for instance, the doctor's intention to save John's life or her memories of learning how to interpret the relevant scans, will bear on the question of what John's needs actually are. The existence of subjective perspectives does not, by itself, call into question the existence of objective needs. It just means that these situations are evidentially complex.

Evidentially complex situations are not unusual. As Wimsatt points out, 'for the complex systems encountered in evolutionary biology and the social sciences, it is often unclear what is fundamental or trustworthy'.[^21^](#fww026-FN21){ref-type="fn"} A common response is to seek robust results: if different types of measurement all return the same result, then that result can be treated as more trustworthy.[^22^](#fww026-FN22){ref-type="fn"} This idea of seeking robust results is relevant here; for if the person concerned has access to evidence that cannot be gained in any other way, then this implies that their own assessment of the situation should never simply be ignored. This in turn suggests that the duty of identification is only fulfilled if the person's own perspective on their needs is sought out and treated as direct evidence of whatever it is that they assert. Only if the countervailing evidence is overwhelming should the person's view be treated as evidence that they cannot recognise an objectively existing need. In practice, this may equate to Banner and Szmukler's application of Davidson's Principle of Charity: 'we must assume that a speaker is by and large consistent and correct in his beliefs'.[^23^](#fww026-FN23){ref-type="fn"} Indeed, if a supporter takes the opposite approach, and *begins* by taking a person's disagreement as evidence that they cannot identify their needs, then it is not the person who does not recognise that they have failed to recognise something. It is the supporter.[^24^](#fww026-FN24){ref-type="fn"} The approach suggested here will not, of course, resolve every possible evidential problem. It cannot address the question of what should first trigger the suspicion that someone does not recognise their own needs. It can only suggest what should be done when that suspicion is already present. Similarly, it cannot help if it is suspected that someone cannot recognise a need, but, despite every available support, they cannot or will not share their own perspective. This last point can, however, be accommodated by acknowledging that the duty of identification requires starting with the person's own perspective only when it is possible to do so.

If systems which allow best interests decisions against a person's will should respect the duty of identification, and the duty of identification requires someone's testimony to be treated as evidence of what they say before it is treated as evidence that they do not understand, then this offers two criteria by which the MCA can be assessed. The first criterion is whether it recognises the duty of identification at all, and the second is whether it recognises that the duty entails this careful treatment of the person's own testimony. It meets the first criterion. Capacity assessments under the MCA are of someone's ability to make a particular decision;[^25^](#fww026-FN25){ref-type="fn"} and an inability to make a decision is specified as an inability to understand, retain, use, or weigh relevant information; or an inability to communicate the decision.[^26^](#fww026-FN26){ref-type="fn"} The statutory language is wider than that derived from the paradox, but 'relevant information' includes the consequences of the decision,[^27^](#fww026-FN27){ref-type="fn"} and this seems close to being unable to identify your needs in that particular situation. This impression is reinforced when the Act's principles are examined. Section 1(2) requires that someone is assumed to have capacity unless the contrary is established. If being unable to understand or use information is analogous with the content of the duty of identification, then it is this section of the Act that makes it a duty to undertake a process of identification in every case. Furthermore, this principle is reinforced elsewhere in the Act. Section 5(1) requires that, for acts 'in connection with' care or treatment, 'reasonable steps' are taken to establish whether the person has capacity; and section 1(3) requires 'all practicable steps' be taken to help someone to make a decision before they are treated as unable to do so. This last section should distinguish between those who can be helped to recognise their needs and those who cannot, and only allow decisions in the latter case. The Act, especially this provision, has 'not been widely implemented';[^28^](#fww026-FN28){ref-type="fn"} but it certainly recognises the existence of something broadly similar to the duty of identification. Unfortunately, the same cannot be said of the second criterion, the careful treatment of the person's own testimony.

The Act's near silence on the question of evidence prevents it from requiring that the person's own testimony be treated with the care that the duty of identification demands. It does contain a few evidential prohibitions: incapacity cannot be established merely because of an unwise decision; or because of a person's condition, behaviour, age, or appearance.[^29^](#fww026-FN29){ref-type="fn"} It does not, however, indicate how the person's own perspective should be treated. The Code of Practice examines capacity assessments in more detail than the Act,[^30^](#fww026-FN30){ref-type="fn"} but it does not mention the person's perspective in this context. Although it discusses the possibility of challenging a capacity assessment,[^31^](#fww026-FN31){ref-type="fn"} the standard against which the assessment will be measured is that of the Act and Code;[^32^](#fww026-FN32){ref-type="fn"} so this takes things no further. Worse yet, an ambiguity in the language of the Code may mislead. It says that 'nobody can be forced to undergo an assessment of capacity'.[^33^](#fww026-FN33){ref-type="fn"} At face value, this would appear to mean that people have the ability to veto their own capacity assessment; although framed in an unhelpfully confrontational way, this would mean that their perspective would have to be taken into account. The Code has not been read in this way, as the '*DD*' series of cases illustrate. In these cases, there was consensus that 'threats or attempts to force *DD* to agree to an assessment are not acceptable',[^34^](#fww026-FN34){ref-type="fn"} but it was nevertheless declared lawful to remove her from her home 'by force' to a place where assessment could take place.[^35^](#fww026-FN35){ref-type="fn"} Her lack of cooperation with the subsequent assessment was respected;[^36^](#fww026-FN36){ref-type="fn"} but, importantly, this did not prevent her from being found to lack capacity to make decisions about litigation, contraception, and sterilisation.[^37^](#fww026-FN37){ref-type="fn"} In other words, *DD* could decline to take part in her capacity assessment, but that assessment took place without her anyway. There is no right to veto your own capacity assessment, and the Act contains no less extreme way to ensure that the person's own testimony is given a fair hearing, so the MCA fails to require that the second criterion of the duty of identification is fulfilled.

It seems likely that the Act's failure to ensure that someone's own testimony is treated as evidence contributes to such testimony being discounted in practice. Empirical studies show that a disagreement between an assessor and the person assessed can sometimes be taken as evidence that the person 'lacks insight', without first taking the disagreement as a reason to question the validity of the assessment.[^38^](#fww026-FN38){ref-type="fn"} A lack of insight appears to be strongly correlated with a finding of incapacity,[^39^](#fww026-FN39){ref-type="fn"} so the uncritical use of this concept is likely to have consequences. Professionals using 'insight' uncritically have been corrected by the Court of Protection,[^40^](#fww026-FN40){ref-type="fn"} but judges, too, sometimes seem to use the concept in an indiscriminate way.[^41^](#fww026-FN41){ref-type="fn"} When this happens, a person's disagreement can be discounted if they lack insight, and their disagreement is evidence that they lack insight;[^42^](#fww026-FN42){ref-type="fn"} so it becomes 'impossible to disbelieve a doctor and retain capacity'.[^43^](#fww026-FN43){ref-type="fn"} Here, the duty of identification has become entangled in the paradox that it was derived from; and it is the assessor, not the person assessed, who has failed to recognise what it is that they do not recognise. The Act allows this situation to be avoided. It does not, however, require that it be avoided.

IV. ADVOCACY AND THE DUTY OF IDENTIFICATION {#SEC4}
===========================================

Since the MCA was passed, the perspective of the decided-for person has become a more prominent issue; and the effects of this new prominence can already be seen in domestic law, particularly in changes to the legal framework governing the provision of advocacy. These developments bring the law closer to requiring compliance with the second criterion of the duty of identification, but there are, however, limits to what advocacy can achieve in this respect. This section discusses the recent legislation, then its limits. First, however, it examines the advocacy provisions of the MCA.

The MCA requires an Independent Mental Capacity Advocate (IMCA) to be appointed when someone is thought to lack capacity, and has no-one else to speak on their behalf; and faces serious medical treatment, a long-term change of accommodation, or a deprivation of liberty.[^44^](#fww026-FN44){ref-type="fn"} IMCAs can challenge capacity decisions,[^45^](#fww026-FN45){ref-type="fn"} so they offer an avenue for challenging assessments that ignore the person's own testimony. Nevertheless, unless appointed under section 39D of the Act when someone is deprived of their liberty,[^46^](#fww026-FN46){ref-type="fn"} they are consulted to help determine what would be in the person's best interests.[^47^](#fww026-FN47){ref-type="fn"} This leads to an ambiguity. If the IMCA believes that the person lacks capacity, then they might not challenge an assessment that the person disagrees with; for they might not believe that it is in the person's best interests to do so.[^48^](#fww026-FN48){ref-type="fn"} In other words, IMCAs are merely allowed, not required, to argue for the person's own perspective.

The advocacy provisions in the Care Act 2014 are more robust than those in the MCA, and provide a useful contrast, as the trigger for advocacy is still framed in terms of ability to make a decision. The newer Act requires an advocate to be appointed during needs assessments, care planning, or safeguarding processes;[^49^](#fww026-FN49){ref-type="fn"} if 'the individual would experience substantial difficulty' making a decision, and no-one else can represent and support them.[^50^](#fww026-FN50){ref-type="fn"} This is a lower bar than in the MCA, for 'substantial difficulty' does not require the person to be thought to lack capacity;[^51^](#fww026-FN51){ref-type="fn"} but a more relevant difference between the two Acts is in what, exactly, the advocate is required to do once appointed. Under the Care Act, an advocate is *required* to communicate the 'views, wishes, or feelings' of a person thought to lack capacity,[^52^](#fww026-FN52){ref-type="fn"} and the statutory guidance reinforces this as a duty to put forward the person's own case.[^53^](#fww026-FN53){ref-type="fn"} This goes further than the MCA towards robustly fulfilling the second criterion of the duty of identification, and it may also influence the older Act. The Law Commission has suggested that IMCAs 'be replaced by a system of Care Act advocacy'; this would incorporate the more robust standard into the MCA itself.[^54^](#fww026-FN54){ref-type="fn"}

Strengthening the law governing the provision of advocacy is a step towards requiring compliance with the duty of identification, but it has limits. These limits are of three types: limits of scope, limits in implementation, and cultural limits. The legislation itself has limited scope. Only certain decisions trigger the duty to appoint an advocate. Between the two Acts, many major decisions will be covered, but it is not clear that all will be; and, as has been acknowledged in Parliament, 'minor' decisions can be as important to the person concerned as 'major' ones.[^55^](#fww026-FN55){ref-type="fn"} In practice, however, limitations in implementation are likely to be more severe than those of scope. Failures of implementation were the most consistent theme of the recent House of Lords Select Committee Report into the MCA,[^56^](#fww026-FN56){ref-type="fn"} and IMCAs are not always appointed even when it is legally required.[^57^](#fww026-FN57){ref-type="fn"} Legislation requiring advocacy of a certain level is not, by itself, sufficient to ensure that practice will consistently reach that level; and the current political and economic climate is relevant here. Local authority budgets have fallen by almost 40% in real terms over the last five years, and authorities have lost their ability to insulate social care from the effects of this drop in funding; yet the overall need for care is increasing dramatically.[^58^](#fww026-FN58){ref-type="fn"} In these circumstances, advocacy may be neglected; and the provision of more 'basic' physical care prioritised.

Scope and implementation offer relatively contingent limits to advocacy. Changes to the legislation, or to practice and funding, could overcome them. There are, however, also cultural limits to the ability of an advocate to fulfil the duty of identification, and these will be harder to overcome. These cultural limits gain their force from the paradox, but to show this requires careful disambiguation. The example of John can help. If an advocate wants to represent John's own perspective as faithfully as possible, then she faces a choice. John both wishes to live and wishes to refuse life-saving surgery. If she presents either of these wishes alone, then she will not fully represent John's relevant views, but if she presents both, then she will undermine John's case by emphasising its contradictions. In these cases, then, presenting what someone wants without explaining why they want it is insufficient. Instead, an advocate should present the person's overall view, for example, John's view that refusing surgery will not risk his life, and the *reasons why* that view should prevail.[^59^](#fww026-FN59){ref-type="fn"}

If an advocate attempts to present the reasons why someone's view should prevail, then another choice reveals itself. This is the choice between only presenting John's reasons for his view and also presenting other reasons for reaching the same view. With regards to the duty of identification, these are different things. If the advocate presents John's reasons for his view, then she is helping to ensure that his perspective is treated as evidence, as the duty requires. If, however, she offers reasons which are not John's for why John's wishes should prevail, then a shift in argumentation has occurred. Proposing reasons that are not John's does not help to show that John understands the relevant information and hence has capacity. Instead, the advocate is effectively arguing that regardless of whether John has capacity or not, his wishes should prevail. This is no longer about the duty of identification; it does not bear on the question of whether John recognises his needs. There are good reasons for keeping these two lines of argumentation distinct. Being found to have capacity is not the same as being found to lack capacity but nevertheless having your wishes followed. A finding of incapacity can carry costs to the person beyond simply not getting what they want: for instance, self-stigmatisation and loss of confidence.[^60^](#fww026-FN60){ref-type="fn"} Beyond this, it is only by disambiguating between the two that the cultural limits on advocacy can be made clear.

The distinction between advancing someone's own reasons for their view and presenting other reasons for why that view should prevail makes it easier to see the cultural limits on the ability of an advocate to fulfil the duty of identification. An advocate's position will often, regrettably, give her more credibility than the person themselves, but this credibility has limits, and some of these limits are cultural. If, again, John is paranoid and believes that he has been kidnapped so that his organs can be harvested, but is actually ill in hospital, then an advocate arguing that his reasons for refusing treatment are literally true will not help him. She will only harm her own credibility. For a reason to be convincing, it must have some coherence with the account of the world that listeners assume to be true. This is not, by itself, a problematic limit: in John's case, even a charitable treatment of his testimony should almost certainly conclude that he is failing to recognise a need. It does, however, indicate where the problematic cultural limits to advocacy are. Experimental psychology has shown the existence of implicit social biases. These biases are entirely distinct to someone's explicit attitudes, they are robust, and they predict behaviour.[^61^](#fww026-FN61){ref-type="fn"} In other words, people consistently act on biases that they deny, and may not even perceive. In particular, strong implicit biases against those with disabilities have been shown to be widespread, even among professionals who work closely with them.[^62^](#fww026-FN62){ref-type="fn"} These biases, combined with the need for a person's reasons to have some minimal coherence with commonly held assumptions to be credible, are sufficient to impose limits on advocacy's power to fulfil the duty of identification. Recognising the existence of widespread unacknowledged bias entails recognising the risk that sometimes when a person's reasons seem unconvincing, because they do not cohere with the commonly accepted view of the world, it is society, not the person, which has not recognised its failure to recognise significant facts. Furthermore, when the paradox reappears in this societal form, it limits advocates in two ways. First, advocates may be implicitly biased; for explicit opposition to discrimination does not guarantee that someone is not implicitly biased.[^63^](#fww026-FN63){ref-type="fn"} Secondly, if the advocate is not biased, and others are, then arguing for the person's perspective will risk the advocate's credibility in the same way, if seldom to the same extent, that arguing John really was going to have his organs harvested did. The advocate will literally be arguing against what 'everyone knows'. These cultural limits will be difficult to address: implicit biases may be difficult to change,[^64^](#fww026-FN64){ref-type="fn"} and such biases against those with disabilities do not seem to have fallen in the last decade.[^65^](#fww026-FN65){ref-type="fn"} They are, however, only limits. An area of freedom should remain in which an advocate can challenge biases without destroying their own credibility; and if that balance is difficult to find, then this is an argument for strong advocacy, not against it. Nevertheless, the cultural limits on advocacy, in combination with the limits of scope and in implementation, do mean that while stronger advocacy legislation is a step towards requiring that a person's testimony is treated with due care, it is only one step. Others will almost certainly be needed.

V. THE DUTY TO SUPPORT {#SEC5}
======================

In addition to the duty of identification, a duty to provide support can be derived from the paradox; and, as with the first duty, this offers a criterion by which legal systems that permit best interests decisions against a person's will can be evaluated. At the outset, however, it should be stressed that 'support' in this context is limited to support of one particular, relatively narrow, type. It is support to someone who has had a decision made for them because of a second-order failure of recognition, which is directed at helping them to avoid such failures in the future. There are further limits on this support---in particular, it cannot be against the person's will---that are discussed below. First, however, this section shows how the duty follows from the paradox.

As argued in Sections II and III, deciding against a person's will can only be justified if someone cannot recognise that they do not recognise a need. At the same time, however, interfering with someone's self-determination is understood in liberal societies to be wrongful. Indeed, this understanding motivates the general principles of both the MCA[^66^](#fww026-FN66){ref-type="fn"} and the UNCRPD.[^67^](#fww026-FN67){ref-type="fn"} On a simplistic reading, this general prohibition on interfering with someone's self-determination is entirely displaced when their second-order failure of recognition justifies making a decision against their will. Such a reading is, however, *too* simplistic; for it collapses the difference between doing an unqualifiedly right act and doing a justified wrong.[^68^](#fww026-FN68){ref-type="fn"} Making a decision against someone's will because of their second-order failure of recognition is not an unqualifiedly right act. The very structure of this description denies it. It presents an apparent wrong, making the decision against their will; and then presents a reason, the failure of recognition, for nevertheless doing it. It is, at best, a justified wrong; and this is important. Justified wrongs are necessarily cases in which moral conflicts have occurred and been resolved; but, as Williams observes, such conflicts are not 'all soluble without remainder'.[^69^](#fww026-FN69){ref-type="fn"} One 'remainder' he examines is the regret that an 'admirable moral agent' might feel, even when they are acting as well as circumstances seem to allow.[^70^](#fww026-FN70){ref-type="fn"} This is a good starting place; for it seems right to feel some regret if we have made a decision against someone's will, even if we are sure that doing so is justified in the particular case. Furthermore, it seems right that, as Williams says,[^71^](#fww026-FN71){ref-type="fn"} someone experiencing such regret might conclude that they ought to avoid such situations arising in the future. In the particular case, the moral conflict has arisen because someone has not recognised that they do not recognise a need; so a regretful decision-maker might conclude that, where possible, they should help the decided-for person to avoid such second-order failures of recognition in the future. This, then, is the derivation of the duty to support. If it is accepted that a decision against a person's will is not an unqualifiedly good act but a justified wrong, that the appropriate response to inflicting this justified wrong is regret, and that the appropriate response to such regret is to attempt to avoid such situations occurring in the future, then there is an apparent duty once a decision has been made against someone's will to attempt to help them to avoid second-order failures of recognition in the future. This is an endoxic derivation, it appeals to widely held evaluative beliefs;[^72^](#fww026-FN72){ref-type="fn"} so it can be rejected by someone who denies regret is an appropriate response to inflicting a justified wrong, or denies that we should act on such regret. Nevertheless, neither of those positions seems particularly appealing, so it does have some force. The duty to support, however, also faces an internal challenge.

Just like the duty of identification, the duty to support can become ensnared by the paradox that it is derived from. If the justification for making a decision against someone's will is that the person could not be helped to recognise their failure to recognise a need, then to claim that there is, nevertheless, a duty to provide this same help seems absurd, doomed to failure from the outset. This objection may hold true in some cases; and in those cases, if they can be reliably identified, there is no obvious duty to support. Few cases, however, are likely to be of this type. Just because we cannot help someone to recognise their own failure of recognition at one time does not mean that we cannot do so over a longer time period. Therefore, despite the entanglement of the paradox, the duty to support will still exist in most cases. It will, however, be limited in another way; for it cannot be used to justify decisions against a person's will. Before discussing this limit, however, it is worth evaluating whether the MCA recognises the duty at all.

The MCA may seem to recognise the duty to support. After all, section 1(3) requires 'all practicable steps' be taken to support someone to make a decision; and section 4(4) that someone is encouraged and permitted to improve their ability to take part in decisions affecting them, insofar as that is 'reasonably practicable'. These provisions do not, however, require fulfilment of the duty to support; and this is, in part, due to the same 'decision-specific' structure of the Act that buttresses the duty of identification. Section 1(3) only requires that someone be helped to make the particular decision in question. It does not create any duty that continues after the decision is made, but it is then that the duty of support arises. Similarly, section 4(4) requires that the person's 'ability to participate' be supported during best interests decisions, but it, too, is specific to the particular decision being made. It does not create any on-going duty.[^73^](#fww026-FN73){ref-type="fn"} When a cohesive team is working well with the person, then an on-going duty to support might, nevertheless, emerge from these sections. As Series points out, however, both decision-making and support under the MCA are 'dispersed over a large number of disparate actors',[^74^](#fww026-FN74){ref-type="fn"} so the Act does nothing to encourage this sort of practice. Therefore, as with the duty of identification, the MCA allows the duty to support to be recognised, but does not require it.

It may be that the MCA is the wrong place to look for the duty to support. The provision of support, beyond that required for the immediate decision, could simply be beyond its remit. After all, as Lady Hale says, the Act is 'concerned with enabling the court to do for the patient what he could do for himself if of full capacity, but it goes no further'.[^75^](#fww026-FN75){ref-type="fn"} This point has been reinforced in the Court of Appeal: acting in someone's best interests grants no additional power 'to obtain resources or facilities from a third party'.[^76^](#fww026-FN76){ref-type="fn"} Given this, it is worth again looking to the Care Act 2014. After all, it gives local authorities duties to promote 'control by the individual over day-to-day life'[^77^](#fww026-FN77){ref-type="fn"} and to 'reduce the needs for care and support of adults in its area'.[^78^](#fww026-FN78){ref-type="fn"} At first sight, it seems possible to read a duty to help someone to recognise their own needs into these provisions, but, unfortunately, the detail of the Act makes this unlikely to consistently happen. Local authorities only have a duty to provide for needs that meet the 'eligibility criteria',[^79^](#fww026-FN79){ref-type="fn"} and these criteria refer only to first-order needs, such as maintaining nutrition.[^80^](#fww026-FN80){ref-type="fn"} Some service providers may decide that supporting someone to identify their own needs in the long term is the best way to help them to meet those needs; and local authorities can provide services when they have no duty to do so.[^81^](#fww026-FN81){ref-type="fn"} Nevertheless, as with the MCA, there is nothing in the Care Act that makes fulfilling the duty to support required, instead of merely allowed.

Beyond failing to require the duty to support, the MCA also fails to recognise the limits of support. Words like 'support' can be slippery; and it is easy to envisage a duty to help someone to recognise that they have not recognised their needs quietly becoming a power to force someone to accept our assessment of their needs. Berlin's famous warning, 'to manipulate men, to propel them towards goals which you -- the social reformer -- see, but they may not, is to deny their human essence',[^82^](#fww026-FN82){ref-type="fn"} is as apt here as it is anywhere. One way to avoid this slippage is to return to the paradox, and to remember that deciding against a person's will is only justified when they do not recognise their failure to recognise a first-order need. If making a decision against someone's will does not make it possible to satisfy the first-order need, then this justification fails. This is what happens with the duty to support. If we say 'due to the paradox, John cannot be helped to recognise his need for surgery, so we must decide for him', then a decision to operate can be implemented without any further input from John. In contrast, if we say 'John cannot be helped to recognise his need to recognise his needs, so we must decide for him', then we cannot make the second-order recognition happen without John's input, no matter what we decide. The subjective character of recognition dictates that it can only be reached by minimally consensual means; so the duty to support cannot justifiably be extended to decisions against a person's will. The MCA, however, does not distinguish between these two different situations; so it permits the meaning of 'support' to slip beyond reasonable bounds. For instance, in *Northamptonshire Healthcare NHS Foundation Trust* v *ML,*[^83^](#fww026-FN83){ref-type="fn"} a young man, 'ML', was given an 'opportunity to fulfil his potential' to be independent. The 'opportunity' involved a detention of up to two years in hospital and involuntary treatment that he would undoubtedly find traumatic.[^84^](#fww026-FN84){ref-type="fn"} It is unlikely that he experienced this as an opportunity or as support; and if he did not, then it must be doubted whether it really was these things. The MCA both fails to require respect for the duty of support, and fails to prevent 'support' sliding into unjustified coercion.

VI. CONCLUSION {#SEC6}
==============

Meno's paradox clarifies one condition necessary for the justification of a best interest decision against someone's will. It suggests that it is not enough that someone has failed to recognise a first-order need, but they must also fail to recognise their own failure of recognition. From this necessary condition, two duties can be derived: a duty to identify that any particular person is in this position before deciding against their will; and a duty to support those decided for to avoid this situation in the future. Any particular legislation that allows best interests decisions against a person's will can be measured against these duties. The MCA allows the fulfilment of these duties, but it does not robustly require them. Given this, it is perhaps unsurprising that the recent House of Lords report found the 'empowering ethos' of the Act's general principles has yet to be realised.[^85^](#fww026-FN85){ref-type="fn"} The failure to require compliance with the two duties is not due to those principles. It is, rather, due to the finer details of the Act and other legislation; some of which could, perhaps, be changed. The duty of identification requires that, during capacity assessments, the person's testimony is treated primarily as evidence of what they assert and only secondarily as evidence that they cannot recognise their needs. Changes to the legal framework governing the provision of advocacy has already brought the law closer to doing this, but there are important limits to what advocacy can achieve by itself. The second duty, the duty to support, could be given a legal basis by making a person's inability to recognise their other needs an eligible need under the Care Act. The MCA, however, also allows 'support' to slip into unjustified coercion, and this problem would have to be addressed separately.

This article shows that the MCA only allows, and does not robustly require, respect for two duties that any liberal system that allows best interests decisions against a person's will should be committed to. It does not, however, demonstrate whether or not best interests decisions are ultimately justified; and, given this, it does not support either the maintenance of the status quo, or the abandonment of all best interests decision-making that has been called for under some interpretations on the UNCRPD. Nevertheless, Meno's paradox also presents a challenge to those who favour the latter view; for they would appear to be committed to one of three following responses to it: either that no one is ever caught in the paradox; or that those who are so caught should be allowed to suffer whatever avoidable harms follow from their second-order failures of recognition; or that third parties can interpret someone's 'will and preferences' in ways that contradict what the person actually says. A detailed examination of these positions is beyond the remit of this article, but the first response appears false, the second callous, and the third sinister. Despite this, taking seriously the response to the paradox discussed here would seem to narrow, without entirely closing, the gap between the MCA and the UNCRPD. It would require increased attention to the person's perspective during capacity assessments, and at least one form of additional, consensual support. These are both things that align well with the overall aims and ethos of the UN Convention.
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